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LHWCA Case Law Update 

October, 2018 

Moody v. Huntington Ingalls Inc., 879 F.3d 96 (4th Cir. 2018) Christie v. Georgia-

Pacific Company, 898 F.3d 952 (9th Cir. 2018) 

Of the cases decided in 2018, Moody and Christie appear to have generated the most 

interest and confusion.  Moody certainly reflects the adage about bad facts making 

bad law. 

Mr. Moody needed surgery for a work-related shoulder condition.  Instead of having 

the surgery when first recommended, he postponed the procedure and then, 

dissatisfied with a proposed change in work hours, gave a required 90-day notice of 

voluntary retirement.  He continued work throughout those 90 days and had the 

surgery after his retirement was effective.   

Although the employer paid for the surgery, it rejected Moody’s claim for two 

months of temporary disability compensation during the period of recuperation.  The 

ALJ awarded the compensation.  The Board reversed, adhering to its reasoning in 

earlier cases and concluding that Moody’s voluntary retirement prevented him from 

obtaining post-retirement unscheduled disability compensation.  Moody appealed. 

The Fourth Circuit reversed, affirming the original award of compensation because 

Moody, although retired, remained able to work until the date of surgery and his 

“retirement status, standing alone, is irrelevant to earning capacity and the 

determination of “disability” under 33 U.S.C. § 902(10).”  The Court’s explanation 

for its decision follows: 

“The fact that Moody did not actually work or seek job opportunities after 

retirement does not change the analysis. That fact goes to actual economic 

loss but not incapacity. Because the LHWCA compensates workers for their 

inability to earn wages due to injury, workers are entitled to disability benefits 

when an injury is sufficient to preclude the possibility of working. Here, 

Moody could have changed his mind and chosen to work even after retiring, 

perhaps in a job that offered better hours. See Rambo, 521 U.S. at 132, 117 

S.Ct. 1953 (holding that LHWCA contains “mandate to account for the future 

effects of disability” when fashioning disability awards). His shoulder injury 

and the resulting surgery took that choice away from him for at least two 

months. The law compensates that deprivation of economic choice when it is 

caused by workplace injury.” (emphasis added) 
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Whether or not the Moody decision would be seen as significant outside the 

boundaries of the Fourth Circuit, the Court’s footnoted reference to the then-pending 

Christie matter sparked concerns on the West Coast. 

“Following oral argument in this case, Huntington Ingalls opted to pay Moody 

the benefits for the two-month recovery period and moved to dismiss the case 

as moot. Moody opposed the motion. We deny that motion and proceed with 

the merits because Huntington Ingalls has not shown that the challenged 

conduct is not likely to recur, particularly given the BRB’s several decisions 

erroneously interpreting “disability” under the LHWCA. .  .  .  See, e.g.   

Christie v. Georgia–Pacific Co., BRB No. 16-0321, 2017 WL 2572359, at *2 

(Mar. 7, 2017)” 

Within only a few months following the decision in Moody, a Ninth Circuit panel 

heard oral arguments in the Christie matter, issuing its decision very quickly, within 

only a couple of months.  Moody and its significance were a central focus of the 

briefing and arguments. 

Mr. Christie had injured his back in 1999.  Although he returned to work following 

his injury, he eventually required surgery.  That surgery was performed in 2004.  All 

agreed that the back injury was work-related. 

Despite his condition, Christie continued to work in lighter duties, albeit with some 

difficulty in performing the heavier tasks, until he learned that Georgia-Pacific was 

likely to eliminate an “early retirement” option offering him an ability to retire early 

(at age 56) and receive a somewhat reduced pension.  Because Christie would be 

ineligible for a regular pension for six years (until age 62) and “believed he would 

be unable to continue working for another six years due to his physical limitations,” 

he chose to retire early.    

After about two years of conservative care, Christie’s doctor reported that Christie 

was physically unable to return to his pre-retirement job. Christie ultimately filed a 

claim seeking permanent total disability benefits. 

The ALJ awarded compensation for total disability, finding that Christie was not 

disabled at the time he retired but had become disabled by the time of the doctor’s 

report two years later and linking the early retirement decision to Christie’s back 

injury and his “belief that his back problems would not allow him to work until the 

full retirement age of 62” and his fear that he would lose the ability to retire early if 

he delayed his decision.  
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 Despite the ALJ’s findings linking the retirement decision to the work-related back 

problems and Christie’s concerns, the Board treated the claim as one involving a 

wholly “voluntary” retirement and vacated the award on the then generally accepted 

proposition that “an employee is not entitled to receive a total disability award after 

he retires for reasons unrelated to the work injury because there is no loss of wage-

earning capacity due to the injury.”   Christie appealed. 

Noting that nothing in the Act mentions the effects of retirement on compensation 

entitlement and commenting that retirement does not mean that “a retiree is 

incapable of working” and, instead, “simply means that a person is no longer 

working a particular job,” the Ninth Circuit reinstated the ALJ’s award, approving 

Moody’s statement that “retirement status, standing alone, is irrelevant to earning 

capacity and the determination of ‘disability’ under 33 U.S.C. § 902(10).”  

Assessment 

However one reads the two decisions, we probably should anticipate an increase in 

the number of post-retirement claims, including claims from both “voluntary” and 

“involuntary” retirees.  In addition,  Moody’s statement that the “law compensates 

[for] deprivation of economic choice when it is caused by workplace injury” could 

well generate an increasing number of claims for unscheduled compensation when 

there is a reduction in the number of suitable jobs but with no current loss of 

earnings.  Fortunately, there is much in Christie that suggests that there has been no 

change in the rules applicable to those who retire for reasons unrelated to a work 

injury and nothing in the panel’s decision suggesting that a decline in the number of 

suitable jobs will support an award when the remaining suitable positions provide 

unreduced incomes. 

The Board treated Christie’s retirement decision as “voluntary,” unrelated to his 

injury, despite the ALJ’s finding that the decision was related.  However, the last 

few paragraphs of the decision make it clear that the panel concluded that the Board 

had improperly rejected or ignored the ALJ’s factual determination that the 

retirement was related to the injury and, with the ALJ’s finding reinstated, properly 

treated the claim as a run-of-the-mill failure by G-P to prove alternate employment. 

“The ALJ’s determination that Christie was disabled as of December 3, 2012, 

was based on numerous doctors’ opinions. Most notably, Christie’s back pain 

doctor concluded on December 3, 2012, that Christie could not return to work. 

The Board did not disagree with this factual finding. Nor did the Board disturb 

the ALJ’s other factual findings. Therefore, the ALJ’s factual findings must 

be upheld since they are not “contrary to law, irrational, or unsupported by 
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substantial evidence.” See id (quoting Todd Shipyards Corp., 717 F.2d at 

1284). 

Georgia-Pacific therefore “fail[ed] to establish the availability of suitable 

alternative employment” because it failed to offer Christie a job that accounts 

for his physical limitations. See Gen. Constr. Co., 401 F.3d at 968–69 

(explaining that an employer fails to establish the availability of suitable 

alternative employment by, among other things, failing to identify a job that 

an employee can perform considering his or her limitations). 

Substantial evidence in the record therefore supports the ALJ’s findings that 

Christie is disabled within the meaning of the Act: he attained maximum 

medical improvement, he can no longer return to his previous employment, 

and Georgia-Pacific has failed to establish that suitable alternative 

employment exists. Accordingly, the Board erred in reversing the ALJ’s 

decision awarding benefits.  See Stevedoring Servs. of Am., 297 F.3d at 801.”  

Christie will probably be interpreted as liberalizing the routes to recovery for retirees 

and, perhaps, other workers capable of maintaining current income levels despite 

declines in work opportunities.  However, that is probably an over-reading of a 

panel’s decision that, although likely to generate additional claims, is unlikely to 

significantly increase the prospects for their success.  Judge Rogers’s dissenting 

comment in Colaruotolo v. SSA Containers, Inc., et. al, 9th Circuit No. 16-72856, 

April 12, 2018 (mem. op.) provides what many will see as a practical limitation on 

expansive readings of Christie. 

“Colaruotolo’s voluntary retirement from the union does not help his case.  If 

that is enough to defeat SSA’s showing of alternative employment, it is 

difficult to imagine how this system could function when, to  defeat a finding 

that there exists available union employment, any union-member claimant 

could retire from their union, thereby likely eliminating most, if not  all, of the 

jobs that would otherwise be available.” 

Outside the boundaries of the Fourth Circuit, proof that a worker’s retirement was 

“voluntary” – wholly unrelated to workplace injuries – should still suffice to defeat 

claims to unscheduled disability compensation. 
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Walton v. SSA Containers, Inc., 52 BRBS 1 (2018) (en banc), Thibedeau v. SSA 

Pacific, Inc., BRB No. 17-0448 (DOL Ben. Rev. Bd. Aug. 29, 2018 (unpublished), 

and Watson v. Huntington Ingalls Industries, Inc., 51 BRBS 17 (2017) 

These cases focused upon the types of disputes that test the jurisdictional limits of 

ALJ’s. Walton involved a dispute between SSA and Ports America regarding 

enforcement of a “side agreement” about outstanding medical claims that was 

reached at the same time as the parties settled Walton’s own LHWCA entitlement.   

Thibedeau resulted from an effort by SSA Pacific to force the Oregon Insurance 

Guaranty Association to reimburse it for costs incurred when SSA’s carrier was 

declared insolvent.  Watson involved an effort by a medical provider to be paid its 

“full rate” without reference to the OWCP’s fee schedule or the reduced fees 

established in a series of agreements with other insurers. 

In all three cases, the Board ultimately determined that the disputes were not “within 

the ALJ’s authority to hear and determine all questions in respect of” a claim made 

under the Act. The Board’s reasoning follows.  The case citations are included for 

those needing more than a summary. 

“Pursuant to Section 19(a) of the Act, 33 U.S.C. §919(a), an administrative 

law judge has “full power and authority to hear and determine all questions in 

respect of” a claim made under the Act. Watson v. Huntington Ingalls 

Industries, Inc., 51 BRBS 17 (2017) (medical services and medical fee rates); 

Kirkpatrick, 39 BRBS 69 (reimbursement by responsible carrier); Schaubert, 

31 BRBS 24 (reimbursement by responsible employer); see Temporary 

Employment Services v. Trinity Marine Group, Inc. [Ricks], 261 F.3d 456, 35 

BRBS 92(CRT) (5th Cir. 2001) (court explains that jurisdiction exists only 

over issues that are integral to deciding compensation claims). If a claim is 

before him, the administrative law judge has the authority to “inquire fully 

into matters at issue” so as “to best ascertain the rights of the parties.”  20 

C.F.R. §§702.338-702.339.   Nevertheless, despite the existence of a 

compensation claim, the administrative law judge does not have jurisdiction 

to resolve collateral disputes that do not affect the disposition of the parties' 

rights and liabilities regarding the claim. Ricks, 261 F.3d 456, 35 BRBS 

92(CRT) (parties' claims regarding insurance contract indemnification are not 

questions in respect of a claim; issue of borrowed employee is); Hymel v. 

McDermott, Inc., 37 BRBS 160 (2003), aff'd sub nom. Bailey v. Hymel, 104 

F. App'x 415 (5th Cir. 2004) (corporate officers' motion to intervene in claim 

to raise Section 33(g) for state tort immunity is not “in respect of” claimant's 

claim under the Act; parties' rights and liabilities are); Watson, 51 BRBS 17 
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(employer's defense based on private re-pricing contracts for medical fees is 

not “in respect of” the claim for reimbursement of medical fees under the Act; 

employer's liability to physician for services rendered is). 

In the absence of a justiciable claim asserting a right arising out of or under 

the Act, the administrative law judge does not have jurisdiction to resolve any 

disputes. Armani v. Global Linguist Solutions, 46 BRBS 63 (2012) (where 

DBA claim is still before district director, employer's request for a subpoena 

for purposes of investigating its potential claim for reimbursement under the 

War Hazards Compensation Act not “in respect of” a claim under the Act); 

Busby v. Atlantic Dry Dock Corp., 13 BRBS 222 (1981) (S. Smith, C.J., 

dissenting) (no authority to resolve carrier's reimbursement claim because 

claimant ceased to be active in the case and his entitlement under the Act was 

not decided, making the reimbursement dispute solely between the two 

insurers); see also Employers Liability Assur. Corp. v. Donovan, 279 F.2d 76, 

78-79 (5th Cir.), cert. denied, 364 U.S. 884 (1960) (no authority to hold a 

hearing absent any claim under the Act); Parker v. Ingalls Shipbuilding, Inc., 

28 BRBS 339 (1994) (where no claims were filed, issues raised were not ripe 

for adjudication); see generally Sample v. Johnson, 771 F.2d 1335, 18 BRBS 

1(CRT) (9th Cir. 1985), cert. denied, 475 U.S. 1019 (1986) (where claim is 

moot, case should be dismissed; advisory opinions generally outside scope of 

the Act). For the reasons discussed below, on the facts of this case, we agree 

there is no claim arising out of or under the Act to be addressed and, therefore, 

the responsible employer question presented is theoretical, and the 

administrative law judge is without authority to resolve it.” 

Assessment 

There are a number of ancillary issues that can derive from a workers’ claim to 

LHWCA benefits.  Many, especially those in which the claimant has a continuing 

direct interest, may be considered by ALJ’s.  Many will not be considered to be “in 

respect of a claim” and may not be heard in the LHWCA’s forum.  One significant 

result of these three cases is that ALJ’s themselves are likely to raise jurisdictional 

questions even when the parties would prefer to proceed before them. 

Bernardo Castro, Claimant, Eric Dupree (Former Attorney for Claimant), 

Petitioner v. SSA Terminals, Inc. and Homeport Ins. Co., 9th Circuit No. 16-

73170, March 5, 2018 (mem. op.) 

Mr. Castro filed longshore and state compensation claims.  Mr. Dupree represented 

Castro in his longshore claim, not the state claim, but withdrew as LHWCA counsel 
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prior to a settlement in the state proceeding that provided no additional money for 

the federal remedy.  Despite his withdrawal and the state settlement,  Dupree filed 

an attorney fee petition for work performed before OALJ.   

 

ALJ denied the petition, holding there was no successful prosecution of the 

longshore claim that resulted in an economic benefit to claimant.  Dupree appealed, 

contending the $4,000 received under the state settlement and the credit against 

LHWCA remedies contained in that settlement, should be interpreted as a 

“successful prosecution” of the federal claim justifying an award of fees.  The Board 

affirmed the ALJ’s rejection of that interpretation, stating that “successful 

prosecution” within the meaning of section 928 required that the attorney’s efforts 

must have secured “actual relief that materially alters the legal relationship between 

the parties by modifying the defendant’s behavior in a way that directly benefits the 

claimant.”  The 9th Circuit affirmed.  

  

Nelson v. ICTSI Oregon, Inc., BRB No. 16-0519, Aug. 10, 2017 (unpublished) 

and Hardman v. Marine Terminals Corp., BRB Nos. 16-0132 and 17-0097, Aug. 

29, 2016 and Oct. 18, 2017 (unpublished) 

These cases are only a few of the many involving the hourly rates appropriate to 

claimants’ attorneys.  Both are now pending before the 9th Circuit.  In Nelson, the 

Claimant’s attorney is challenging the ALJ’s hourly rate determination on the 

grounds that the ALJ abused his discretion by rejecting the attorney’s supporting 

evidence in its entirety.  Hardman involves the question of whether a fact finder can 

compensate for delay by using changes in the national consumer price index as 

opposed to the local index, whether Christensen’s determination that a two year 

delay does not justify a “delay enhancement” was legally correct, and whether an 

LHWCA hourly rate could be based on Plaintiff’s personal injury rates.  Both cases 

are scheduled for oral argument in November, 2018. 

Assessment 

Fee disputes with most claimants’ attorneys can and should be settled.  There are, 

however, a few attorneys with whom settlement is nearly impossible and, as a result, 

litigation over that issue is burdening the LHWCA trial and appellate system.  There 

is some basis for anticipating that the results in Nelson and Hardman will set some 

additional limits on the fees sought by the more litigious attorneys. 

Beale v. Huntington Ingalls, BRB No. 17-0675, July 10, 2018 
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This is a peculiar case, one that possibly threatens the long-held belief that, when a 

compensation order has been issued (by an ALJ or, with agreement, the OWCP), 

modification requests must be submitted within one year following the last payment 

of compensation. 

Mr. Beale submitted a request for modification of his right knee claim more than one 

year following issuance of the District Director’s “supplemental order” awarding 

benefits and long after the last payment made pursuant to the order. The ALJ 

determined that the modification request was untimely and refused modification.  

Beale appealed. 

The Board could have avoided the issue but elected to take a closer look at whether 

the Mr. Beale fully agreed with the order’s terms, finding that the agreement to 

District Director orders required by 20 C.F.R Section 702.316 could not be 

confirmed by the record and concluding that the order and payment did not start the 

one-year clock on modification.  

Assessment 

Huntington appears to have had a thoughtful and carefully implemented program for 

resolving claims at the OWCP level.  The necessary orders were obtained from the 

District Director.  All payments so ordered were promptly made.  By the end of the 

year following the orders and payments, Huntington must have been confident that 

the claims were truly closed, not subject to modification.  If the claimant’s full 

understanding of and agreement to the terms of the order is a proper subject for 

consideration when modification is sought years later, Huntington’s confidence may 

prove to be misplaced.  

Lucia Et al. v. Securities and Exchange Commission, U.S. Sup. Ct., June 21, 

2018, 2018 U.S. LEXUS 3836 and Dominguez v. Bethlehem Steel Corporation, 

9th Circuit No. 18-70184. 

It is not often that cases arising out of the Securities and Exchange Commission and 

the “Appointments Clause” of the U.S. Constitution impact the LHWCA.  Lucia is 

one of rare cases. 

Those who may have attended last month’s conference in San Francisco are already 

generally familiar with the case and the arguments that led to the June 2018 decision.  

For those who did not attend, the Supreme Court ruled that the SEC’s administrative 

law judges were “officers of the United States,” a category requiring that their 

appointments to office be made by the President, the “heads of departments,” or a 

federal court.  The SEC’s administrative law judges were not appointed in that 
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constitutional manner and, as a result, were determined incapable of issuing lawful 

decisions. 

Many, if not most, of the administrative law judges who have issued decisions 

resolving disputed LHWCA claims or approving settlements submitted to them may 

fall into the same category.  And, of course, challenges to their past rulings have 

arisen.  There is concern that any case resolved by one of these “improperly” 

appointed judges is subject to being reopened. 

Because it is already pending before the Ninth Circuit, Dominguez is probably the 

most important of these cases.  It stems from a death benefit claim under the 

LHWCA in which Braydon Purcell represented the widow and, apparently, the 

worker’s estate.  The ALJ denied benefits and the Board affirmed.  An appeal to the 

Ninth Circuit followed.   

Lucia was decided while the Dominguez was pending on appeal and the petitioners 

filed a motion to vacate the ALJ’s denial and obtain a remand for another chance at 

success before a properly appointed judge.  The Solicitor of Labor is opposing that 

motion, arguing that – even if the ALJ had not been properly appointed – the 

contention was waived because not raised to the BRB or, possibly, the ALJ.  The 

Solicitor’s response to the motion is well written and quite persuasive.  It is very 

possible that the Ninth Circuit’s ruling on the motion could issue within the next few 

months.  If the Court denies the motion and approves the Solicitor’s reasoning, the 

seriousness of the current threat to the finality of many past ALJ decisions will be 

greatly reduced.   

Hale v. BAE Systems, et al., BRB No.  17-0523 

Hale and a companion case, Verducci v. BAE, et al, involve challenges to by BAE 

and its attorney Frank Hugg to the methods used by Brayton Purcell in settlements 

of many asbestos-related third-party cases designed to avoid forfeiture of LHWCA 

benefits under section 33(g) of the Act.  Two ALJ’s accepted BAE’s arguments and 

ruled that LHWCA benefits had been forfeited.  Both denials were appealed to the 

Board.  Both cases were orally argued on June 26, 2018.   To date, the Board has not 

issued its decisions. 

 

Assessment 

If accepted by the Board and, ultimately, the Ninth Circuit, the challenges to 

Brayton’s settlement structuring could affect a great many LHWCA cases, possibly 
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providing a route to forfeiture of compensation and death benefits in a substantial 

number of cases.  All should keep watch for the Board’s decisions. 

 

Robert E. Babcock 

   James R. Babcock 

 


